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NEW DELHI: The much-delayed 3G auctions are set to face fresh hurdles that can derail the entire process for good. In what may well be a major embarrassment for the communications ministry and telecom minister A Raja, two internal wings of the department of telecom (DoT) have pointed out a slew of loopholes in the proposed policy for the auction of 3G airwaves. The two wings, which include the DoT’s finance wing and wireless division, have pointed out as many as eight policy loopholes that must be addressed first before the airwaves sale can take place. 


These two divisions have even questioned the legal implications of having the 3G auctions for CDMA operators in addition to raising concerns over the department’s move to restrict the CDMA auction only to existing players. They have also pointed out that for standalone players or new foreign players, who bag the airwaves in the auction, the amount of 3G spectrum that they get through the sale process ‘does not provide a viable business proposition’. 


They have also added that while the draft norms for the 3G auctions lists out the annual spectrum usage charges, which successful bidders will have to pay; this levy structure has not been formally approved by the government and hence cannot be part of the 3G policy. 

The finance wing has stated that the communications ministry’s plan to make the winning bids in each circle for the upcoming 3G auctions, as the base price for all airwaves sale in the future, must first be approved by the government. They have also questioned, as to how bidders could be informed of these policy changes when the same was not officially endorsed by the government and publicly unveiled, as being part of the 3G telecoms policy. 

ET had first reported on January 20 that the latest policy flip-flop by DoT could drive away foreign players from the upcoming 3G auctions by denying them a fair chance of getting 2G spectrum, which is vital for offering a full complement of telecom services. Global telcos, with no presence in India, are unlikely to enter the 3G race unless they can offer full-fledged mobile services. 


Fresh entrants in India’s telecom scene that win 3G spectrum — essential for offering value-added services such as video conferencing and ultrafast internet on mobiles — in the auctions to be held next month will be placed last in the queue of the 343 applicants for 2G airwaves, DoT had said in response to bidders’ queries. This sudden policy flip-flop by the communications ministry meant that new entrants, which win 3G spectrums, don’t stand a chance to get 2G spectrum. As per the country’s 3G policy, successful bidders will get 5 MHz of 3G airwaves. While this is not enough for new players entering the telecom market, it will be enough for existing GSM players to migrate to 3G. The DoT had earlier said standalone 3G winners would get 2G spectrum on a priority basis. 

The wireless advisor as well as the DoT’s finance wing have also now pointed out that new entrants, who bag 3G spectrums, cannot launch services in India with just 5 MHz or units of airwaves, and said: “This clause will effectively deter new entrants from participating in this auction, as there would be no guarantee of allotment of 2G spectrum to them. In order to address the problem, it would have been appropriate to have a separate category of services licence for 3G services. Further, for a standalone 3G operator, the amount of spectrum does not provide a viable business proposition.” 

In mid-January, yet another policy flip-flop, DoT had clarified that foreign participation in the upcoming 3G auctions would be limited to GSM space only. Allowing international operators to participate in the 3G auctions for GSM telcos hold no risk, as they cannot launch mobile operations in India with standalone 3G airwaves. In the case of CDMA operators, both 2G and 3G services are offered using the same airwaves or spectrum — therefore, allowing international players to participate in the upcoming auctions could have possibly allowed new entrants to launch full-fledged CDMA services using their 3G airwaves they secure in the auction. 


Asking the department for an explanation on this, the finance wing of DoT said: “For (CDMA), it is proposed to auction only one block and keep existing spectrum for future allocation, instead of auctioning the entire available blocks at present. The reason for this differential treatment is not clear.” The DoT is fighting several court cases on allocation of airwaves to new entrants in the past. 


In early 2008, DoT had awarded new licences to eight new telecom companies, and the move had resulted in widespread allegations that the department and telecoms minister A Raja had tweaked the laws to favour select firms. 


The CBI, the Central Vigilance Commission, the CAG and other government investigation arms are probing alleged foul play in awarding these new licences. The DoT in its legal defence has always maintained that it was going by sector regulator Trai’s recommendations, which said 2G spectrum, on which all current mobile services currently operate must not be auctioned, and only airwaves for future services such as 3G must be awarded through a competitive bidding process. However, in the case of CDMA operators, the airwaves for awarding 2G and 3G services are the same 800 MHz band. 

The internal DoT wings have said auctioning 3G services for CDMA amounts to violating the department’s public and legal stance that 2G frequencies which are currently being used for offering mobile services are not being sold through a bidding process. “If therefore, we auction 3G frequencies in the 800-MHz, this stand may be in contravention of the stand taken so far before the standing committee, replies to Parliament questions and to the Central Vigilance Commission queries. A decision, therefore, needs to be taken on the auction of 3G airwaves in the 800-Mhz,” said the two internal divisions of DoT. 

The government had recently decided to hike the existing spectrum usage charges by up to 2%. Currently, all mobile services in the country are offered on 2G frequencies and telecom operators pay 2-6% of their annual gross revenue (AGR), depending on the amount of spectrum they hold, as usage charges to the government. Now, telcos will pay 3-8% of AGR, depending on the amount of spectrum they hold, as usage charges to the government. The decision to hike 2G spectrum charges will have an impact on the upcoming 3G auctions also. This is because, the 3G draft norms said telcos offering both 2G and 3G services will have to pay an additional 1% fee, if they secure airwaves to launch 3G services. 


The change in 2G user charges will imply that these operators will now have to shell out 4-9% of the total annual revenues to the government, if they offer both 2G and 3G services. But telcos, who enter the Indian market for the first time by offering high-end data services, will have to pay only 3% of their aggregate revenues to the government for the use of these airwaves. 


Again, the finance wing and the wireless advisor have pointed out the new spectrum charges were not in policy yet, and therefore, cannot be included in the 3G norms. 

These developments come even as the law ministry has warned that the government will be exposing itself to the danger of heavy financial penalties, if it auctions 3G airwaves not in the possession of the telecom department — most likely leading to another delay in the sale of spectrum for high-end telecom services such as ultrafast internet on mobiles. The law ministry has advised that it is not prudent to auction airwaves not yet freed by the armed forces because under the terms of a telecom department proposal, the winning bidders can ask for their money back plus interest, if they are not handed the 3G spectrum by the end of this year. The ball is now in the court of the finance ministry, headed by Pranab Mukherjee. 

