SNEA(I)/ Director(Ent.)/2/9-09                                           Dated 14th Sept, 09.   
To
Sri. Rajinder Singh,

Director(Enterprises),

BSNL, New Delhi.

Sub :- Issues requiring immediate and serious consideration relating to terms of tender for procurement of MLLN equipment for providing Leased Circuits:
Sir,

BSNL issued NIT for the procurement of MLLN equipments for different Circles recently. The said tender is observed to contain certain clauses / provisions that are quite likely to jeopardize the interests of BSNL and promote and protect the interests of the vendor. If the clauses are not suitably modified immediately, BSNL is quite likely to face problems of a very difficult nature during the course of implementation of the tender. Some of the specific and glaring issues needing an urgent intervention from your good self are briefly mentioned hereunder.

A) LIQUIDATED DAMAGES: 
The relevant portion of the tender is reproduced below.

“16.2 (i) Should the supplier fails to deliver the store or any consignment thereof within the period prescribed and agreed for delivery, the purchaser, without prejudice to other remedies available to the purchaser shall be entitled to recover, as agreed liquidated damages for breach of contract, a sum equivalent to 0.5% of the value of the delayed supply and/or undelivered material/ supply for each week of delay or part thereof for a period up to 10 (TEN) weeks, and thereafter at the rate of 0.7% of the value of the delayed supply and/ or undelivered material/ supply for each week of delay or part thereof for another TEN weeks of delay.

(iii)  In the case of package supply/turnkey projects when the delayed portion of the supply materially hampers installation and commissioning of the systems, LD charges shall be levied as above on the total value of the concerned package of the Purchase Order.  

 (v) The total value of the liquidated damages as per above sub-clauses shall be limited to a maximum of 12% (Twelve percent) i.e. LD shall be levied upto 20 weeks only as per provision at para (i).

16.3
Liquidated Damages shall also be levied on the Installation and Commissioning part of the Purchase order at the above rates if such delays are attributable to the supplier”.


MLLN tender is a turn key project and vendor is supposed to supply, install and commission the equipments as per schedule. In the tender, LD clause is incorporated separately for 1) delayed delivery of equipment (16.2) and 2) delayed commissioning of equipment by the vendor (16.3). The LD for delayed commissioning of the equipment will be a meagre amount. LD will be charged @ 0.5% to 0.7% of the installation and commissioning charges only (clause 16.3) and not for the whole equipment cost plus installation and commissioning charges. The installation and commissioning charges are about 6% to 7% of the equipment cost only. If the equipment is supplied by the vendor in time, and the installation and commissioning is delayed, the vendor will not be at loss as he will get 100% of equipment cost but BSNL will lose the entire business during the period even though the payment for the equipment is already made. 

This particular clause is heavily tilted in favour of the vendor and BSNL’s insistence for timely installation of the equipment may not yield the desired results since LD to be paid by the vendor on account of delay in installation and commissioning is just nominal as contained in the terms of contract. This is surely going to pose serious problems and raise formidable issues for BSNL in due course of time since it will have virtually no control to enforce timely installation of the equipment by the vendor. The same problem was experienced by BSNL in the last Phase III tender where the equipment installation was inordinately delayed because of very weak provisions contained in the terms of contract and consequently the dispute with M/s ITI for payment LD is yet to be resolved. The basic purpose of awarding the installation and commissioning work also to the vendor is to expedite the commissioning and hence the LD should be quite stringent to give sufficient strategic leverage to BSNL to ensure and enforce timely installation and commissioning of the equipment. Hence the relevant clause relating to payment of LD by the vendor on account of delay in commissioning and installation of the equipment needs to be urgently modified in a stringent manner to enforce timely delivery, installation and commissioning of the project in its totality by the vendor.
B) ELIGIBILITY CONDITION:
1. There is a drastic modification in the eligibility condition from the earlier one. The new provision envisages “ 2.4 The offered equipment should be working in at least two networks one of which should be for a period of at least one year as on the date of submission of bid.----“. In the earlier tender the provision was for 5 net works, with two years experience to ensure quality equipment. Even though the relaxation in the eligibility condition may invite more response and result in lowering of rates due to greater competitiveness, but all this may be at the cost of quality, since in such a situation BSNL may be forced to compromise quality at the cost of lower rate.
2. Recently Govt. of India decided that Chinese company equipment should not be installed in the Border States. MLLN equipments is expected to be installed in the Border areas also.  Before installation of such equipment, security check and clearance from DoT is mandatory. Clause for security clearance is not included in the tender. By not incorporating this important provision in the tender document, serious legal issues are expected to crop up if Chinese firms are able to bag the contract.
C) Provision for Add on equipment: 
In the present tender the warranty is 1 year and AMC is for 5 years. As per tender there is a provision to order for add on equipment within one year of PO. Now itself we are facing acute shortage of MLLN equipments in all Circles and huge number (about 8500) of leased circuits are pending. Recently the vendor M/s ITI quoted at 50% higher rate than the tender rate for the additional equipments and it took almost 4 months to force M/s ITI to supply the equipments at the tender rates. The equipments are proprietary to the firm also. Hence it is suggested to incorporate suitable clauses in the tender to have provision for ordering additional equipment for the whole AMC period or at least for 3 years on the decided tender rate + prevailing taxes.
We are confident that above mentioned shortcomings observed in the terms of contract shall receive your immediate intervention to ensure that the interests of BSNL are not mortgaged by the vendor by taking shelter under weak provisions contained in the contract. 

With kind regards,

Sincerely yours,

 G.L.Jogi

Copy to: Shri. Ram kumar, Executive Director (CN), for kind information & n/a please.
