
[image: image1.wmf]S

A

N

C

H

A

R

 

N

I

G

A

M

 

E

X

E

C

U

T

I

V

E

S

’

 

A

S

S

O

C

I

A

T

I

O

N

 

(

I

N

D

I

A

)

L

S

N

E

E

A

A

I





SNEA(I)/Secy-DOT/19/4-07                                                    Dated 16th April,07.

To,

Sh. D.S.Mathur,

Secy/DOT, Sanchar Bhawan,

New Delhi.

Sub: Continuing deadly stalemate in Civil Writ Petition number 15694-95/2006, Motorola India (P) Ltd. vs BSNL & Anr. Additional Solicitor General representing U.O.I needs to take proactive action to break the deadlock. Legal opinion enclosed for active consideration of counsels representing U.O.I.  and BSNL.    

Sir,

You are perhaps aware of the fact that the growth of BSNL in GSM is reached point of saturation due to complete utilization of the existing capacity. In fact, in some potential places like Bangalore, Hyderabad, Pune, Chennai etc, there is considerable deterioration in the quality of Mobile Services on account of severe network congestion being experienced by our esteemed users due to the overloading of the existing GSM equipment.

Procurement of 45.5 million GSM lines for which tender has been approved by DOT is jeopardized because of virtual lack of pro-activism on the part of legal team representing both UOI and BSNL to get the matter disposed off, thereby allowing such a critical issue, having widespread repercussions on the exchequer, public interest and BSNL, to continue to be deadlocked for the last five months. There are numerous case laws to corroborate that a matter like this cannot be allowed to remain in a state of perpetual pendancy. We thus seek your kind intervention to impress upon ASG representing DOT through UOI to exhaust all possible options to get the matter heard and disposed of at the earliest. We were advised by our counsel that our impleadment in the said matter shall not be allowed by the Court on the ground that the interests of employees of BSNL are already covered & projected in the counter of BSNL. 

We are enclosing herewith legal opinion given by our legal counsel as to what needs to be done on urgent basis to resolve the unprecedented stalemate on a crucial matter like this. We believe that legal team representing both DOT and BSNL shall have a very close and serious look at what is contained in the enclosed document. Our anxiety in this regard, we are confident, shall be well taken.

With kind regards,

Sincerely Yours,

( G. L. Jogi )

Copy to:

1. Sh. A.K.Sinha, CMD/ BSNL, for kind information & immediate n/a please.

2. Sh. J.R.Gupta, Director(O)/BSNL, for kind information & immediate n/a please.

3. Sh. Gopal Subramaniam, ASG/UOI, for kind information please.

4. Sh. Maninder Singh, counsel/BSNL, for kind information please. 

QUERIST: 

BSNL officers association has sought an opinion on the possibility of their intervening in Civil Writ Petition number 15694-95/2006, caption M/s Motorola India (P) Ltd. vs. BSNL & Anr. BSNL is a public sector company with about four lakh employees and if this matter is not concluded at the earliest the company runs the risk of becoming sick in view of the highly competitive nature of the industry. BSNL is losing about 100 crores in revenue every month. In view of this imminent possibility and the fact that the matter has been pending for over 5 months, the employee feel that they are interested party and their interests stand to be compromised if the matter does not come to an early conclusion. The objective of the employees association is to bring to the attention of the court how irreparable damage is being caused to the company and its survival and consequentially to the life and livelihood of the employees, on account of its tender process being stayed ,by the pendency of the matter in court.  

FACTS:

1.      BSNL is one of the 6 main operators in the country which have a country vide presence in the mobile market. BSNL’s main competitors are Hutch, idea, Airtel, reliance and Tata. On account of the rapidly increasing demand for mobiles BSNL decided to increase its capacity and add more lines and better services to capitalise on the growing demand.  With a view to have a UMTS based mobile cellular network, BSNL floated a tender for engineering, supply, installation, testing and commission of 45.5 million lines of 2G/3G lines on 22.3.3006 to be rolled out in three phases in the licence service areas of BSNL other than Maharashtra, Gujarat and Madhya Pradesh Licence service area. The bidding was in two phases. First the technical bids, wherein offers which were not technically responsive where eliminated and then the financial bid. 

2.       It is relevant to mention some of the principle eligibility criteria, that from there very nature suggest that they are non negotiable. Some of the criteria are laid out herein below and are as follows;

CLAUSE 2.2.1 OF SECTION 1 OF THE TENDER DOCUMENT: 

2.2.1, “The bidder or its collaborators / parent company must possess experience in planning, engineering, supply, installation and commissioning of at least a total of 20 million lines of GSM  1800 network equipment including B&CCS system, in, UNMS GPRS, edge etc. In addition the bidder shall have the experience of rolling out the network of the size of minimum 2 network of size of minimum 2 million line along with all the host of facilities and services as called for in the tender in a maximum time period of 9 months. The experience shall include among other activities decommissioning, deinstallation, re installation and decommissioning of the swapped BSS and implement full interworking in a mutli – vendor environment. Only successfully completed contracts will be counted towards such experience. Experience, if any, claimed against the GSM based expansion project (phase –IV) of BSNL shall not be counted against the eligibility requirement for this tender, the bidder or its collaborator / parent company should also have supplied at least one network of more than 2 million lines in a country working for a minimum period of 3 years at the time of the opening of the tender. The bidders or their collaborators shall possess the experience of supplying and rolling out GSM networks in not less than 10 countries.”

CLAUSE 2.2.6.2 OF SECTION 1 

“2.2.6.2- The bidder or its collaborator/ parent company should have at least two 3 GPP release 4 or higher version UMTS core network of capacity 5 million subscribers in two countries these networks should have been commercially operational for at least six months as on the date of bid opening. The bidder or their collaborators should have successfully completed IOT test of their core network/ UTRAN with all the network elements of various vendors existing in the BSNL network and other established suppliers of network elements called for in this bid. 

CLAUSE 2.1.4 OF SECTION IV 

“ 2.1.4- the protocol between MGW and MSC several shall be based on H.248 V2 ( Me GA Co) protocol suite. The MGW shall support gateway control protocol (GCP) on Mc interface. MSC server shall support Bearer Independent Call Control (BICC) protocol over Nc interface to facilitate features such as TrFo for support of CS traffic on PS network. The protocol on Mc, Nc And Nb interface must be open standard and IOT performed between manufacturers of MSC server and MGWs to allow multi vendor environment. The interface requirements for the media gateways shall be as per 3GPP TS 29.232 v 6.3.0, 29.415v 6.0.1 and 3GPP TS 29.414 v 6.0.0”

CLAUSE 2.1.14 OF ANNEXURE 1 OF SECTION IV 

It shall be possible to carry any mix of GSM and WCDMA traffic limited only by the rated Erlang capacity of media gateway.

CLAUSE  3.1.10 OF ANNEXURE -1

“3.1.10 – The offered system shall support High Speed Downlink Packet Access HSDPA, radius/ diameter Interim Accounting and Radius/ diameter initiated PDP Context deactivation, DHCP, IPSec over all interfaces, GRE VLAN secondary PDP contexts, IPv4 and IPv6 in the user plane. The system shall support dual IPv4/ v6 stack routing and IPv6 tunnelling over IPv4 transport network. The GPRS infrastructure supplied shall include all the necessary elements to make the GPRS network fully functional and commercially exploitable. This shall include Routers, radius Servers, DBNS servers, DHCP, LAN Switches, firewalls, IDS etc. The Packet core shall not have any single point of failure including the support infrastructure. The packet core should have overloaded protection and should refuse attach request and PDP creation message above a defines threshold.” 

3.
In all, five bidders responded to the tender and made their technical and financial offer.  A Seven Member inter organisational expert committee was constituted by BSNL and was set up to study the technical bids. Before opening the technical bids all the parties were given and opportunity to present and were given an opportunity to offer clarification on their bids. The last date for the bids was extended from 12.6.2006 and 25.9.2006.  BSNL sought an undertaking from all the bidders for unequivocal compliance of the tender requirements. Such an undertaking obviously could not make a non responsive bid responsive but was a prerequisite for consideration of the technical bid. 

4. The technical expert committee which had been hearing presentations from all the bidders, opened the technical bids on 7.10.2006 and after considering all aspects, the committee found 3 of the bidders Ericson, Siemens and Nokia technically responsive and invited them for the opening of the financial bids on 9.10.2006. Thus excluding Motorola and __________ for being technically non responsiveness. It is relevant to note that letters of rejection to the bidders not found technically responsive were prepared and issued. It is pertinent to mention that Motorola was found non responsive on account of its non compliance with the tender requirements as reproduced hereinabove vide para graph 2. 

5. M/s Motorola India (P) Ltd. on coming to know that they were found  technically non responsive immediately on the morning of 9.10.2006 approached the Hon’ble High Court of Delhi by way of  Civil Writ Petition number 15694-95/2006, which was heard on mentioning for consideration of  prayers that the Hon’ble Court may be pleased to ;

(a) issue a writ of mandamus or any other appropriate writ directing the Respondent No.1 ( BSNL)not to proceed with the financial bid opening scheduled for 9th October 2006 at 9.30 a.m.

(b) directing the Respondent No.1 to consider the Petitioners Financial Bid at the time of opening of the bid

(c) quash the impugned decision dated 7th October 2006 taken by the Respondent No.1 inviting Siemens, Nokia and Ericsson to participate in the financial bid opening process on 9th October at 9.30 a.m.

(d) Directing the Respondent No.1 not to proceed with the award of the contract pending disposal of the aforesaid Petition

Pending hearing and final disposal of the Writ Petition, Motorola sough interim relief as follows;

(a) Pass an ad-interim ex-pate injunction in favour of the Petitioner staying the opening of the financial bid on 9.10.2006 at 10.30 a.m. by the Respondent No.1

(b) Direct that the Petitioners Financial bid be also considered by the Respondent No.1 while considering the same

(c) Stay the award of the contract pending the disposal of the Petition 

(d) In the alternate to prayer (a) direct that the financial bids and any decision taken pursuant to/after the impugned decision date 7.10.2006 would be conditional to the outcome of the accompanying Writ Petition .

(e) Stay implementation of the contract in case the Tender is awarded to any other party by the Respondent No.1

6. The main grounds agitated vide the present Writ Petition by Motorola were ;

a. Their rejection is in violation of the wednesbury principle of reasonableness

b. Other bidders with technically non responsive bids including siemens have been considered.

c. The technical bids were specially considered on 7.10.2006, which was a holiday and weekend to prejudice the right of the Petitioner Motorola.

It is worth noting that Motorola’s vide its Writ Petition has failed to give any facts with regard to the alleged bias or unreasonable nature of the tender process. 

7. BSNL appeared through the Attorney General at 2 p.m. and on account of the short notice the matter was was argued briefly and adjourned for two weeks with the directions that the outcome of the tender will be subject to further directions in the writ. It is relevant to mention however at the time that the Ld Attorney General gave an oral undertaking at the bar that BSNL would not go further with the tender process till the matter was finally heard and decided by the court in good faith assuming the matter will be expeditiously heard and disposed of.

8. In response to the vague and general allegation levelled against BSNL by Motorola Vide the Writ Petition. BSNL vide its counter affidavit, spelt out the entire process followed for consideration of technical bids and the exact reasons why the bid of Motorolas was found technically non responsive. 

In summary the primary reasons include :

(i) inadequate experience of establishing lines

(ii)  collaborator lucent had already declared in a separate contract that they had discontinued 2G technology , therefore such a collaboration could not be responsive

(iii)  failure to present user certificates to justify experience claims

(iv)  Offer and persistence to establish media gateway by an alternate technology to the one being sought vide the tender.

(v) Financial criteria of profitability not met. 

(vi)  No bids could have been made responsive post submission

The relevant portions of the pleadings of the parties are reproduced herein below as a chart for ready reference;

	Counter Affidavit
	Rejoinder Affidavit
	Sur Rejoinder affidavit 

	Motorola technical bid was non responsive as they were unwilling to supply the desired equipment and at the desired time ( first Phase)
	Claim that the concessions they sought did not materially affect the responsiveness of the tender. However it is relelevant that while they seek to justify the deviation of their bid from the tender requirements while admitting these deviations
	Argues that the deviations are render the bid non responsive as other bids which were more technically responsive were considered by the 7 member technical committee to be more appropriate. This decision is the prerogative of the tenderor.

	Non compliance with Clause 2.2.1 of section 1 of the tender document 

	(1)Certificate of China Unicom satisfies the criteria of more than 20 million lines of GSM 900/ 1800 Network Equipment ( i.e 30 million )

(2)  that clause 2.2.1 is satisfied adequately by  either one of the collaborators fulfilling the criteria. There is no need to establish experience in NSS and BSS separately. Thus claims that there was no need for a user/ experience certificate for both NSS and BSS.

(3) claims that BSNL sought 3G core equipment with a backward support to 2G.

(4) claims tables have been seen over the bids.

(5) bid by siemens doesn’t have requisite experience
	(1)So called certificate is in not compliance with Clause 2.2.1, since it is not in accordance with clause 2.2.7. The certificate does not have a requisite telephone number, fax number or e- mail address of the signatory as well as the company issuing the said certificate. 

Correct certificate filed before court with rejoinder cannot be considered.

(2) This interpretation of a clear clause is not permissible by the bidder to suit his convenience. The Petitioner cannot argue that when GSM technology requires both NSS and BSS components, it is adequate to show experience in any one. Failure to establish the NSS experience as is visible from Motorolas tender makes it non responsive .

(3) the tender has clearly sought that the bidder had to supply common core which can supply both 2G and 3G networks as specified in the tender conditions. AND not core equipment of 3G technology with backward support 2G.  

It is relevant to mention that 75 % of the capacity of first phase of the project to be based on 2G technology to continue the growth of the present network and progressively to evolve towards a network having evolved services of the third generation network. It is on record of BSNL that M/s Lucent, the equipment collaborator of Motorola in their bid, has withdrawn from the 2G business and has left BSNL to fend for itself in the western zone. Therefore unequivocally rendering their bid non responsive. 

(4) tables were just to facilitate translation of bid information into a easily readable version. The info is same so no such alleged discrepancy is possible.

(5) Siemens has requisite experience.

	Violation of Clause 2.2.6
	Claim to have produced a certificate from the vender to satisfy the requirement evidencing 0.1 million network of 3G as against requirement of 5 million,

Justifies the ambiguity with regard to the total number as being on account of the commercial sensitivity of Cingular.

Claim that BSNL has accepted a similar certificate from M/ Siemens.
	Tender document seeks customer certificate not vendors certification, since vendors are an interested party. The evidence of experience required was on 5 million subscribers and admittedly even the Vendor certificate falls short of that.

Reasons for inability to give proof such as cingulars issues are irrelevant. 

Siemens according to the Tender requirements has produced certificates from users.( Polksa Tellefonia, Poland has got 11 M subscribers). Therefore allegations of discriminations are false.

	Financial criteria: Tender condition clearly states that the bidder should be a profit earning company with a minimum turnover of Rs.8,000 crores in each of the last 2 years i.e. 2003 –04 and 2004-05.
	Claims that after considering the profit of the parent company for the given period Motorola meets this criterion.
	Petitioner fails to fulfil this criteria

	Non compliance with clause 2.1.4: 
	Ambiguous counter faming ignorance of the condition of tender and their own offer
	Motorola has offered only a conditional compliance and has offered H.248 V2 to be supplied only in the second phase

	Media gate way 2.1.14 required is essentially a switch 
	Solution offered by the Motorola, switching is done outside the media gateway. Instead of being a network element forming part of the overall network, itself built as a network with discreet networking components like routers and switches.
	BSNL expert committee found the solution offered by Motorola unacceptable.

Separate media gateways for 2G traffic, UMTS traffic and PSTN traffic makes Motorola non-compliant to the requirement of the tender.

It is submitted that as per the tender conditions the conference circuits were required for each of the MGW and not a stand alone one. The disadvantage of having a stand alone conferencing system in a centralised fashion on licensed service area basis is that separate transmission media need to be built from each of the MGW to the common conferencing system over long distance. 

	Clause 3.1.10 : Supply of IP v6 equipment 
	Bid offers to supply it in 2008
	Not responsive because tender requires that IPB 6 will be available when the application warrants it and not when Motorola can make it available.

	Compliance with RAB requirement
	Will be done through cell radius of 12.2.AMR RAB for designing the network and arriving at Node –B Count.
	This would lead to discontinuous coverage with respect to video call facilities to the subscribers 

	Inter Operability of Huawai Signalling Gateway with Lucent Core 
	Admits that the solution offered is not existent globally 
	BSNL is unwilling to take such a risk in a competitive environment by selecting an unproven technology.


(e) After completion of pleadings the matter has been adjourned on several occasions over the past 5 months and the BSNL tender process has remained stayed without any serious consideration of its merits and repercussions. This delay has cost BSNL dearly and has a direct consequence of the right to life and livelihood of the querist union, because BSNL is a competitive company and runs the risk of going sick on account of this litigation. 

Opinion:

It is my considered opinion there are three primary questions for consideration  (a) what are the merits of BSNL’s case (b) can the querist intervene as a party (c) what are the option available for the querist to facilitate an early hearing ;

On question (a) the legality of BSNL decision to reject the bid of Motorola as non responsive has to be tested against the criteria laid down delineating the scope and parameters of fair consideration by the law. Therefore it is relevant to mention the criteria laid down for judicial review in tender matter by the judgement of the Hon’ble Supreme Court in the matter of Tata Cellular 

(1)  Only the decision making process and not the merits of the decision itself is reviewable as court does not sit as appellate court while exercising power of review.

Clearly unlike in Tata Cellular in the present case, Motorola has not raised any doubts with regard to the decision making process. A seven member technical committee whose motives and qualifations are not under consideration after considering and giving each bidder an opportunity to present their case, decided on specific relevant criteria that the bid of Morotola was not responsive, so this criteria is not attracted against BSNL.

(2) There can be no question of infringement of Article 14 if the Government tries to get the best person or the best quotation. The right to choose cannot be considered to be an arbitrary power. Of course, if the said power is exercised for any collateral purpose the exercise of that power will be struck down. ( thus party posing the challenge must show collateral or malafide)

Motorola has not alleged or shown any collateral consideration for its rejection, or rather for the acceptance of any other party. It is important to stress that BSNL does have the right to choose technology and an offer more suitable to its purposes as long as there is a rational and non collateral basis for such a choice. 

(3) It is not for the court to determine whether a particular policy or a particular decision taken in the fulfilment of that policy is fair. It is only concerned with the manner in which those decisions have been taken. The extent of the duty to act fairly will vary from case to case. Shortly put, the grounds upon which an administrative action is subject to control by Judicial review can be classified as under :

(i) illegality : This means the decision maker must understand correctly the law that regulates his decision making power and must give effect to it.

(ii) irrationality , namely wednesbury unreasonableness. It applies to a decision which is so outrageously in its defiance of logic or of accepted moral standards that no sensible person who had applied his mind to the question to be decided could have arrived at. The decision is such that no authority properly directing itself on the relevant law and acting reasonably could have reached it.

(iii)
it is open to the court to review the decision makers evaluation of the facts. The Court will intervene where the facts taken as a whole could not logically warrant the conclusion of the decision maker. If the weight of facts pointing to one course of action is overwhelming, then a decision the other way cannot be upheld (a) A decision would be regarded as unreasonable if it is impartial and unequal in its operation between different classes.

(iv)
Procedural impropriety 

On merits, in my opinion, Motorola has substantially accepted its non compliance however it has sought to offer an explanation by differently interpreting the clauses. In my opinion the court cannot enter into a debate on what is the best interpretation of the tender clauses, that being the sole prerogative of the company BSNl, unless such interpretation is clearly irrational or unreasonable with the sole purpose of excluding the bidder. This is not the case in the present matter. The court can only look at larger issues such as discriminatory treatment or arbitrariness, such as if a clause as interpreted by BSNL has been complied with or that another party with identical  flaws was entertained except for a vague allegation in this regard with regard to siemens Motorola has failed to put forth any argument. 

A perusal of the chart delineating the explicit technical reasons for the exclusion of Motorola and the justification given by Motorola which argues that while its bid is non responsive on almost all material aspects of the bid, BSNL still ought to alter its bid requirements to accommodate them. Such an argument clearly is not contemplated in the criteria laid down by Tata Cellular.

In my opinion, there is no violation of the criteria of Tata Celluar in the selection process or criteria by the BSNL. It is the prerogative of the government to choose the best and most suitable tenders. BSNL thus has a strong case on merits.

Since the scope of this opinion is primarily to see the legal possibilities of the querist to intervene so as to ensure an early hearing, a detailed opinion on the merits is not being given. 

On question (b) and (c) in my opinion, the querist cannot seek to intervene as a party because its interest is the same and through that of the BSNL management and unless it can be alleged or proved that the BSNL management is deliberately allowing the matter to linger despite the imminent and continuing detriment to the company 9 i.e substantial proof of malafide or negligence), the intervention of the querist to represent the interest which is already being represented through the management is not legally tenable or advisable. 

Having said that however there is no doubt that the pendancy of the matter is a matter of concern to the querist and the management is duty bound to act diligently and exhaust all possible options to get the matter heard and disposed of at the earliest. In my opinion for the grant of interim relief the court is bound to exercise its discretion on the following grounds;

i. Where the grant of interim relief will harm one side and the denial the other the matter should be heard expeditiously ( Dr. MGR Medical University vs Meenakshi Ammal Trust 1995 Suppl ( 4) SCC 694 ( para 4) )

ii. The court has to strike a balance between the irreparable injury to the litigant and the larger public interest. Siliguri Municiplality Vs Amalendu Das ( 1984) 2 SCC 436 ( para 2) 

iii. Courts should desist from granting interim relief in a mechanical manner as they can cause harm to the other side and to public interest  DDA vs.Skipper Construction Co ( P) Ltd 1996 (4) SCC 622 ( para 38)

iv. Grant of interim relief which could not have been granted without adjudication on merits has been held to be not proper, so also required to protect the interest of the Respondent if the writ petition ultimately fails. CIDC Maharashtra Ltd. Vs Apple Fianance Ltd. 

v. While the purpose of an interim/ interlocutory order is to preserve in status quo the rights of the parties during the pendancy of litigation, the court is also required to protect the interest of the Respondent if the writ petition ultimately fails. Mahadi Coal fields Ltd. Vs Orient Paper Industries Ltd. 1995 supp (2) SCC 717 para 3 and 4

In the present case clearly without any consideration on merits or balance of convenience based on the undertaking of the counsel representing BSNL the tender process has been stayed for over a period of 5 months causing severe loss to BSNL and to the public at large, both as consumers of cell phone services and as employees of a public sector undertaking. 

Clearly a perusal of the matter on merits shows that the balance on convenience weighs in favour of the querist and even otherwise on account of the operation of the Stay, irreparable damage is being caused to BSNL, which is in no way, protect by the Court. 

In view of the facts of the present case and the principles of law summarised above, since there is no explicit written order for stay and both the purpose and the circumstances in which the oral undertaking were given to stay the tender purpose have expired and infact the ends of justice demands that the matter be considered expeditiously on merits. In my opinion BSNL must prefer an application for urgent direction, before the Hon’ble High Court at the earliest, praying for appropriate directions to go on with the tender process, citing the irreparable loss that is being caused to them and in the alternative praying for the time bound expeditious disposal of the matter.

The querist in its capacity as an employees association can represent that the management, take proactive action as suggested above or demand that the BSNL management take urgent legal advice on the issue of vacation of interim relief and act upon it urgently. If despite the exigencies of the situation and representation by the employees union, the management of BSNL fails to act or offer any reason for their refusal to be proactive, the employees may be able to agitate a case that the management is not representing their and the companies interests with diligence, thus compelling them to seek intervention. 

Opined accordingly.

Nandita Rao

G.L.Jogi


General Secretary
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